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INTRODUCTION

This paper is being presented as part of a class on  “the commons” and
management of the commons, specifically here in Alaska.  Being examined is the
subject of Alaska as an ‘owner state’; its natural resources owned in common by
the people and managed by the legislature, governor, and their appointed
representatives.   At issue in this paper is how the state may not be fulfilling its
obligation to those citizens and their common ownership of the resources, by not
applying severance to hardrock minerals as they are extracted from the state, or 
updating the royalty policy in such a way as to allow a long term benefit through
the Permanent Fund.      

Alaska relies on its commonly owned resources to fund the activities of its
government, from schools and roads to the Permanent Fund, our state savings
account. Revenue comes primarily from the oil industry by way of corporate
income taxes, production taxes, severance and royalty taxes.  In Alaska the
constitution provides at least twenty-five percent of all mineral lease rentals,
royalties, royalty sale proceeds, federal mineral revenue sharing payments and
bonuses shall be placed in the Permanent Fund, providing a long term benefit to
everyone.  Yet, there is a commonly owned mineral resource not being managed
in such a way as to provide this same long term benefit, hard rock minerals.
When these resources are removed from the State, no severance on the value of
the mineral, is applied.  The royalty tax, which is applied, is based on net income
of the producer, and very often these producers show little net income.   These
are non-renewable resources allowed to be extracted without leaving some long
term benefit behind.  To be clear, this paper isn’t about the debate over whether
those resources should or should not be produced.  Alaska has a history of
mining development, and it is clear from current mining activity there is a great
likelihood this will continue. Instead, this paper is about the State’s current policy
of allowing a non-renewable mineral resource to be taken with no mechanism in
place to allow for a long term benefit to all Alaskans.  Some will say applying a
severance tax to hard rock minerals would be a death blow to the mining industry. 
But the question remains, what is the long term benefit?  While a severance tax
may be over reaching, certainly re-looking at how royalties are applied is not.   In
the course of the discussion two points will be presented. The first, that the
managers of the resource, including the legislature, are not fulfilling their
obligation to the owner state by not having a mechanism in place which provides
for a long term benefit, and second, that the rules of the game need to be laid out
beforehand, with all parties present, prior to the game being played. 
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In the quiet hills behind Mount Iliamna lies a giant.  Located under the
Alaska Peninsula is a potential ore deposit the size and magnitude the state, and
arguably the country, has not seen before.  This mineral deposit, a portion of
which is called Pebble and is currently being evaluated by Northern Dynasty
Minerals Corporation, has the potential to be both the largest gold mine, and
second largest copper mine in North America.  Under current tax policy, the
mineral extracted will be done so without a severance tax, and depending on the
net income of the producer, royalties of any substance, in comparison to the
amount of gold removed, may be a long time away.   Now is the time for the
legislature to renew their obligation to the commons, and Alaska as an owner
state, by revisiting this issue.   

THE COMMONS

Before looking at the State’s tax policy on hardrock minerals,  it is important
to understand the concept of the commons, the owner state, and how these
concepts are applied, particularly here in Alaska.  What are described as “the
commons” are generally known as lands, waters, and resources commonly
owned by the citizens, such as in Alaska, or sometimes owned by no one in
particular, such as with our oceans.  The authors of the Constitution of the State
of Alaska understood this, and they understood Alaska’s unique position as a
large state with a small population.  Aware of our potential to be a resource rich
state, they memorialized the idea of the commons in the natural resources
section creating what has commonly become known as the “owner state”.  In his
book, Crisis in the Commons, Governor Walter J. Hickel describes the Alaska
Owner State Model this way: 

Alaska’s state lands and resources are owned by the state in trust for the
people.  The State is governed by a democracy that sustains itself by
encouraging private enterprise to develop commonly owned resources for
the benefit of the people.  (Hickel, 2002, p.260)

Another way of looking at  “the commons” is to paraphrase Clem Tillion,
former member of both the State House and State Senate, President of the
Senate 1978-1980, and head of fisheries issues under former Governor Hickel. 
He said, ‘even the little old lady who doesn’t fish, doesn’t eat fish, and doesn’t
even like the smell of fish, is as much an owner of the fish, as the man who takes
it out of the ocean for commercial use.’1   His point, that by virtue of the commons
we are all owners of the fish, and are all equally entitled to benefit from that fish. 
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The same is true of our oil and gas.  We derive benefits from that resource
through production and severance taxes as well as royalties, with a portion of
those going into the permanent fund for the long term benefit of the state.  The
same should be true for hardrock mineral production.  The authors of the
constitution understood each and every one of us is an owner of the resource,
when it is extracted there should be some equal benefit.  By not applying a
severance tax to those minerals when they are removed, or by not having
updated royalty taxes applied, means the stewards of those resources are not
fulfilling their obligation as set out in Article 8, Section 2 of the Alaska Constitution
which directs “maximum benefit” to its people. 

Prior to statehood, Alaska relied on federal revenues.  In his book, Hickel
notes, “Taxes paid by the relatively small Alaskan population would never replace
the sustained federal revenues we enjoyed.” (Hickel, 2002, p46).  He goes on to
say “The same is true today.  The State of Alaska relies primarily on revenues
from our natural resources, not taxes paid by individuals.”   It would be a far
different story today had it not been for the delegates to the constitutional
convention and their foresight to bring the concept of the owner state into
practice.  Without them,  revenue might have come instead from state income,
property and sales taxes.  

When describing the commons, it is important to point out that while the
concept dictates common ownership and common benefits, there is also common
responsibility.  This same section of the Constitution referred to above, allows for
the “utilization, development, and conservation of all natural resources...”  As
common owners it is also our responsibility to care for the renewable resources
such as fish and timber, and watch over the development and management
decisions of non-renewable resources such as oil, gas, and hardrock minerals
which are the subject of this paper.   Garrett Hardin, in his Tragedy of the
Commons believed each man serving his own self interest, would bring tragedy
or ruin to the commons.(Hardin,1968, p3).  But, as proven in Alaska, this does not
have to be the case.  Being a common resource owner, deriving a common
benefit, means we have a shared responsibility to speak up and weigh in on the
decisions of how those resources are to be utilized, developed, and conserved.  
Article 8, Section 1, of the constitution says “It is the policy of the State to
encourage the settlement of its land and the development of its resources by
making them available for maximum use consistent with the public interest.” 
Governor Hickel often notes, “There is no wealth without production.”  As citizens,
we would not be able to benefit from these commons were they not developed,
but we must recognize our own responsibility to the Constitution by making those
‘public interests’ known.  It is the citizens’ responsibility to speak up so their
voices are heard and resources are managed in such a way as to obtain the
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maximum benefit for all, whatever that benefit might be, conservation or
development.  As one long term public official says in describing the process of
making sound economic development decisions for the community while
protecting the public interest, it means “Keeping it green and clean. ”2

Development in a responsible manner.  

HISTORY

Mining in Alaska

It was 1880 when gold was discovered midway down the panhandle of the
territory of Alaska, purchased from Russia in1867.  “...and the mining town of
Juneau sprang up.” (Burton, 1972, p. 5)  The town of Juneau is named after one
of the miners who discovered gold there, Joe Juneau, although the town was
originally called Harrisburg after his partner Richard Harris.  It was Juneau and
Harris who made the discovery in the Gastineau Channel, and most historical
accounts follow with the Yukon Gold rush beginning between 1896 - 1897.   

In the year 1900, two prospectors named Jack Smith and Clarence Warner
discovered one of the richest deposits of ore found up to that date.  They called
on the help of an engineer named Stephen Birch to help them stake the claim.  
Eventually, Birch would go on to get the backing of some wealthy individuals
which would lead to one of the darkest periods of exploitation in the history of
Alaska’s resources.  Those individuals were J.P. Morgan and the Guggenheim
brothers, and in 1906 the Kennecott Mines Company was formed.3   This
partnership became what is referred to as the Morgan-Guggenheim Alaska
Syndicate, and by most accounts, it is estimated the Syndicate extracted copper
and silver in amounts between $200 and $300 million dollars.4  As one author
describes it, 

The men staked a mile-long claim, then foolishly sold it to a mining
engineer named Stephen Birch, who founded the Alaska Copper and
Coal Company to work the find.  But the region was so remote, and
the terrain so difficult, that Birch could not effectively work the mine. 
In 1908 the steel magnate J.P. Morgan and the Guggenheim
brothers of New York joined to buy out Birch and form the “Alaska
Syndicate” to exploit the site. Before the mine closed in 1938 it
produced 1 billion tons of copper and 9.7 million ounces of silver
worth a combined $300 million. (Ritter, 1993, p. 79) 
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The author goes on to say 

Of  course, little of the wealth remained in Alaska itself.   From
copper the Syndicate branched into salmon canning, gold mining,
and transportation with the Alaska Steamship Company.  The
Syndicate grew quickly into the most powerful of the outside interests
that many permanent Alaska residents and newspaper editorial
writers resented so much. (Ritter, 1993, p.80)

It should be noted that this paper contemplates severance and royalty
taxes on hardrock minerals vis-a-vis a specific new development.  However, this
is not to single out one resource or one resource producer.  In Alaska today, gold
and copper are not the only minerals extracted.  On Admiralty Island, near
Juneau, sits the Greens Creek Mine, one of the largest silver mines in the
country, and in 1986 initial development began on the Red Dog Mine in North
West Alaska,  with operation and production beginning in 1989.  Red Dog is now
the largest producer of zinc concentrate in the world.5   Fort Knox near Fairbanks
is another large gold mine. The author understands that while the subject of a
severance and royalty tax on hardrock minerals is extensive and potentially far
reaching, and that start up costs of these projects can be enormous, around $500
million for Fort Knox, the focus of this paper are the lessons learned at Kennicott. 
Those same lessons, along with those of other western states, were what the
framers of the constitution were most aware of when the delegates assembled at
the University of Alaska in Fairbanks more than 50 years ago and wrote the
natural resources section of our constitution.  They are also lessons current and
future legislative body should keep in mind. 

The Constitutional Convention 

The delegates to the constitutional convention began their meetings in
November 1955.  The question at hand was how to frame a document which
would take the state into the next century and beyond, while at the same time
remembering the lessons of the past.  There had been a history of abuse in other
western states in hardrock mineral development.  Along with that history, and a
history of of mass exploitation of our own copper resources at Kennicott, the
delegates set about in developing a new way of managing and developing
resources.  One man who was particularly keen on remembering these
experiences of the past was Senator E.L. “Bob” Bartlett.  His opening speech to
the constitutional convention has become famous in its accurate portrayal of how
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the state would look at the Constitution now, some fifty years later.  He warned of
what might happen should the young state succumb to large outside interests,
and although some readers will be familiar with his words, they bear repeating
here:  

There is another problem of consequence to which I desire to direct
myself principally today.  It is an issue which has not been much in
the public eye.  There was almost no pre-Convention talk in Alaska
about it. Yet fifty years from now, the people of Alaska may very well
judge the product of this Convention not by the decisions taken upon
issues like local government, apportionment, and the structure and
powers of the three branches of government, but rather by the
decision taken upon the vital issue of resources policy.

The story of Alaska natural resources has too often been one of
exploitation with very little of the great wealth extracted going to pay
for necessary governmental services and for the permanent
development of a sound economy for the people.  The Kennecott
Copper operation was typical of a 19th century Robber Barron
philosophy which still has its few advocates today.  Copper in the
value of over $200 million was removed from the Chitina District; the
area was high-graded with ores of lesser value disregarded.  The
operation was shut down in 1938.  The tremendous production and
investment left absolutely nothing (emphasis added) of enduring
value for the Territory and its citizens except a small ghost town,
which has become a minor tourist attraction. 

Alaska’s tradition of “boom and bust” communities is due in no small
measure to the hard, cold fact that mineral development was solely
for the purpose of exploitation with no concern for permanent and
legitimate growth.6 

This lesson is what is at the heart of this paper - production of a resource
which leaves nothing for the permanent and legitimate growth of the state. 
Collecting severance or royalty taxes in such a way so a portion can be deposited
into the Permanent Fund is one way of ensuring the future growth and stability of
the state. That it is not being done today is the failure of the legislature and
current hardrock mineral policy. With the potential of an enormous mine coming
on line in the next decade, and this issue not being reviewed, would be the
continued failure of the legislature.   

As the delegates went about drafting the natural resources section of the
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constitution, they realized it would be the resources that sustained the young
state, and they tended to be adverse to giving away what they believed to be
public resources, as had been done in most other states.  But, they also favored
continuing “the long established federal method of disposing of public mineral
lands, which allows a person to obtain the right to receive fee title to a legitimate
mineral deposit by filing a claim to it and performing certain tasks thereafter.”7  
This federal tradition dates back to the Federal Mining Law of 1872 which still
governs most mining done today.  Oil and gas however, are covered by the
Mineral Leasing Act of 1920 which provides for a leasing system.   Consultants to
the convention disagreed, recommending the state retain “public ownership (in
the) subsurface title to all mineral lands and to lease the right to produce minerals
from these lands.”8    Congress agreed with the consultants and provided for this
in the Statehood Act itself.  As Governor Hickel notes in his book, “This concept
of using the commons to support Alaska government fundamentally shaped the
Statehood Act.  The immense land grant we received was not a gift, but a
necessity.” (Hickel 2002, p66)   When the constitution was written it did contain
provisions allowing miners to patent mining claims the way it had always been
done under the Mining Act of 1872.  “But when Congress passed the Alaska
Statehood Act in 1958, it kept underground resources public, calling for a leasing
system similar to the Mineral Leasing Act of 1920, and that section of the state
constitution did not take affect”. (Hickel, 2002, p78).   The Statehood Act also
gave the state the ability to collect royalties from these lands.  

The Alaska State Hood Act of 1958 reads in part:

Alaska Statehood Act, Section 6(a) For the purpose of furthering the
development and expansion of communities, the State of Alaska is hereby
granted and shall be entitled to select.... four hundred thousand acres of
land... 

Alaska Statehood Act, Section 6(b) The State of Alaska, in addition to
any other grants made in this section, is hereby granted and shall be
entitled to select, within twenty-five years after the admission of Alaska into
the Union, not to exceed one hundred and two million five hundred and fifty
thousand acres from the public lands of the United States in Alaska.... 

Alaska Statehood Act, Section 6(h)(i) All grants made or confirmed under
this Act shall include mineral deposits.  The grants of mineral lands to the
State of Alaska under subsections (a) and (b) of this section are made
upon the express condition that all sales, grants, deeds, or patents for any
mineral lands so granted shall be subject to and contain reservation of the
State of all minerals in the lands so sold, granted, deeded, or patented,
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together with the right to prospect, mine, and remove same. 

The natural resources section of the Alaska Constitution begins,  

Article 8, Section 1. Statement of Policy - It is the policy of the State
to encourage the settlement of its land and the development of its
resources by making them available for maximum use consistent
with the public interest. 

Article 8, Section 2. General Authority - The legislature shall
provide for the utilization, development, and conservation of all
natural resources belonging to the State, including land and waters,
for the maximum benefit of the people.  

It is these two documents which created a situation unique to Alaska, and all
Alaskans, that the resources of this state belong to the people of the state and
are held in trust for the common benefit of all.   

Public interest, described in section one above, includes both short and
long term public interest.  To permit Pebble, or any other mineral deposit,  to be
developed without looking at the issues of long term benefits through severance
or an updated royalty tax policy  is not consistent with these directives.  The
delegates to the convention wanted the resources to be developed but they
understood that “developments such as the Kennecott copper mine made
insufficient lasting social and economic contributions to the territory...”9   Not only
is the absence of severance or updated royalty taxes on non-renewable
resources not consistent with long term public interest, it is not consistent with
‘utilization... for the maximum benefit of the people’ as defined in section two
above.

These are the failures of the State and its resource managers in their
obligation to the commons, and allows for the exploitation Senator Bartlett spoke
about.   He continued his speech with this warning, 

This moment will be a critical one in Alaska’s future history. 
Development must not be confused with exploitation at this time.  
The financial welfare of the future state and the well being of its
present and unborn citizens depend on the wise administration and
oversight of these developmental activities.  

Two very real dangers are present.  The first, and most obvious
danger is that of exploitation under the thin disguise of development. 
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The taking of Alaska’s mineral resources without leaving some
reasonable return for the support of Alaska governmental services
and the use of all the people of Alaska will mean a betrayal in the
administration of the people’s wealth.10 

This paper is not as much about development as much as it is a message to take
heed his warning.  Allowing a non-renewable resource of this size to be removed
without some reasonable long term benefit to the state may be exactly what he
was cautioning us about, exploitation disguised as development.  Under the
current hardrock mineral policy, revenue generated through the Mining License
Tax, and other revenue generated through taxes such as a corporate income tax,
are deposited into the general fund and contribute a one time benefit to the state. 
Royalties, a portion of which are deposited into the Permanent Fund, on mining
activity are calculated on the net income of the producer, and over the last two
decades have been minimal.   So minimal that there is a longstanding joke that
the State makes more money from dead people (referring to the estate tax) than
it does from mining.  A review of annual reports over the last five to ten years
bears this out.    

Article 19, Section 15 of the Alaska Constitution dictates that a portion of
royalties shall be placed in the Permanent Fund and royalties to be sure are
applied, but it is not enough to look at the current mining license tax, which is 3 -
7% on net income of the producer,  and wonder if it is a fair price for a resource
that can never be recommitted to the ground.  We must look at how that tax is
collected, accounted for, and potentially could be restructured.   Much debate has
happened on the national level about a severance tax on hardrock minerals but to
this point, nothing has been forthcoming.  If a severance tax is indeed a
deathblow to the industry, other avenues can be taken, for instance, restructuring
the tax to a royalty based on gross, rather than net, or alternatively a royalty
based on net smelter return.   There are options, but without looking at them, this
may indeed be a “betrayal in the administration of the people’s wealth” Senator
Bartlett spoke about in those classrooms in Fairbanks not so long ago. 

PEBBLE

The Deposit

Armed with the knowledge of what the commons is, and a brief history, our
attention now turns to the subject resource itself, gold, copper and molybdenum
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and a deposit known as Pebble.  It should be noted the author is aware there are
many other mining operations of various minerals around the state, including Big
Chunk right next door to Pebble, to which this subject also applies. However, due
to time and resource constraints, they are not included in this paper.  This paper
focuses on the Pebble deposit simply because of its sheer size and its attention
in the media over the last 18 months. 

The Pebble deposit is located southwest of Anchorage between Lake Clark
and Lake Iliamna across the Cook Inlet. Although not expected to go into
production until 2009 or later, the deposit if developed is likely to be the largest
gold mine and second largest copper mine in North America.  This project and its
resources are located on state land, as are the Big Chuck project,11  all of which
raises this issue of the common ownership. Resources owned in common, held in
trust by the state and managed for the “maximum benefit of the people”.  

Early numbers as noted by Northern Dynasty Minerals (NDB) in an
Anchorage Daily News article listed estimated extractable resources at
approximately 26 million ounces of gold and 16.5 billion pounds of copper.12 
More recent announcements however have increased those estimates, calling
them inferred resources, to a staggering 42.1 million ounces of gold, 24.7 billion
pounds of copper,  and 1.3 billion pounds of molybdenum.13   Inferred resources
are described by the development company as “part of a mineral resource for
which quantity and grade can be estimated on the basis of geological evidence
and limited sampling, and reasonably assumed, but not verified.”14  However one
defines them, make no mistake, these estimates would make Pebble, if
developed, the largest gold mine in North America.    “We know it’s a mine”,
notes Bruce Jenkins of Northern Dynasty Minerals to the Anchorage Daily News,
“the only question is if it’s a really big mine or an off-the-charts, mammoth one.”15  
 Another development company in the same area, Liberty Star Gold Corporation,
also noted in the same Anchorage Daily News article that they had “staked what
the company called ‘the largest, one-event block of state mineral land staking in
Alaska’s history’.”16   This development is known as the Big Chunk Project.  At the
time the article was written in the spring of 2004, prior to revised estimates,
Jenkins noted that at current mineral prices, the mine could have an estimated
production value in the range of $28 billion dollars, a number now sure to
increase.  

By comparison, the Kennicott mine located in the Wrangell - St. Elias
National Park, is estimated to have produced 1.3 billion pounds of copper
between 1911 and 1938.17   Another mine, the Fort Knox Gold Mine near
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Fairbanks, had gold equivalent production in 2003 of 391,831 ounces.18  If mined
at that rate for 50 years, the amount of mineral extracted would be only half the
estimated amount in Pebble.19 

Using numbers taken
from Northern Dynasty’s
project materials released in
the spring of 2004,  you can
see by comparison the
potential for how large this
deposit would have been
using the original numbers. 
More recent numbers have
raised those estimates.

On both graphs to the
right,  the bar offset to the
left represents the new
estimates given to the
Anchorage Daily News
by Bruce Jenkins, COO
Northern Dynasty Minerals
on March 9, 2005.   

In that article he again
referred to what they classify
as inferred resources,
resources which can be
reasonably estimated by the
geological evidence and
testing, but not verified.   
The new estimates indicate
42.1 million ounces of gold,
24.7 billion pounds of
copper, and 1.3 billion
pounds of molybdenum. 
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The Natural Resources

 Gold

The two most important uses of gold are jewelry and the use of gold for
monetary purposes, such as gold bullion.   Gold is also used in plating,
dishes and some electronic parts.  On April 22, 2005, 
gold closed at $433.70/oz.

 Copper

Copper is used most notably as an electrical conductor.  Its uses can be
found in computers, copper wiring in houses, copper tubing in plumbing
and in the production of all aircraft.  One Boeing aircraft alone uses almost
9000 lbs of copper wiring.  Copper tubing is also used as a component in
plumbing, and can be made into household items such as cookware,
doorknobs, and as a component in ceramic glazes.20   On April 21, 2005
the COMEX (Commodities Exchange) price of copper was $1.49/lb. 

 Molybdenum

Molybdenum is a silvery white metal that has a high melting point.  Its main
use is that of an alloying material for use in hardening other metals such as
steel.  Current uses today include aircraft, missile production.  Molybdenum
prices have varied over the last year from $15/lb to $30/lb.  The price of
molybdenum on April 22, 2005 was $32.45/lb.  

Economic Impact

The economic impact of this project is sizable, and it is the promise of
those rewards as well as concerns about the environment which are driving the
current discussions today.  Jim Briscoe, president of Liberty Star Gold Corp, said
recently “This is the most exciting project I’ve seen in 40 years of exploration.”21 
Others are not so bullish, pointing to the environment and tourism industries
which could be negatively impacted.    In terms of the mine itself, it is estimated it
will create about 2000 construction job, and approximately 1000 full time year
round jobs, jobs which could pay salaries of $50,000 to $60,000 yearly.   In
addition to jobs, ripple effects will also be felt in the Kenai Peninsula and Lake
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and Peninsula Boroughs with the creation of support industries and the additional
infrastructure that will need to be in place for the mine to operate.  Jobs also
mean families moving to the area which can create a drain on governmental
services such as police, fire, schools and roads.  Other components will be
needed - a road to tide water, an electrical generation facility or facilities capable
of producing 200 megawatts of power, and a port for shipping the ore once
mined.  

Creation of supporting infrastructure for these projects has yet to be
decided, but one suggestion in Northern Dynasty’s documentation is their desire
for the State to build a road, which will be about 85 miles long, as part of its
Southwest Alaska Regional Transportation Plan.   Although this means more
jobs, it also means the burden of building and maintenance, both budget costs,
would fall to the State.  A power development plan currently under study
proposes two stages, the first is to connect the mine to the Railbelt electrical grid
by either overland transmission (210 miles), or a submarine cable under Cook
Inlet (45 miles).  The second stage considers developing additional generating
facilities. The needed power estimated is two to three times the required usage
on the Kenai Peninsula today.  “HEA’s (Homer Electric Association) current
customer demand is 65 megawatts, though it has delivered as much as 93" notes
Joe Gallagher, spokesperson for HEA.22   Considerations in the power feasibility
study include coal, oil, natural gas, and hydroelectricity.   Energy use will depend
on the ore tonnage processed per day.  Northern Dynasty anticipates starting
with 100,000 tons a day, increasing to 200,000 tons per day after year six.  As
production rates rise, so will electrical demands. The 200 megawatts per day will
likely be required when the operation is at full capacity. 

The Environment

The impact on the environment is by far the greater concern.  Northern
Dynasty proposes to develop an open pit mine, the largest open pit mine in North
America.  Company documents estimate the pit to be about two miles long, a mile
and a half wide and about 1600 feet deep.   The area to be used for tailings, or
waste rock after the mineral is extracted from the ore, is estimated to cover 20
square miles or more.  The tailings themself could be as much as 3 billion tons. 
By comparison Fort Knox has a pond that can hold about 200 million tons of
tailings; the Red Dog zinc mine can hold about 20 million tons.   It is the size of
the deposit and the amount of tailings that is cause for concern.  Lodge owners in
the area say this will have a direct negative impact on their business, tourism.
Environmentalist point to the poor history of mining operations vis-a-vis the
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damage they have caused to the environment.  

The headwaters for Bristol Bay are also located in this area, another  big
concern.  Using dynamite and other explosives, then dumping large amounts of
ore that has been treated with hazardous chemicals into the ground and tailing
ponds could be devastating to the salmon industry in that region, as well as the
high use of subsistence.   The questions then that arise are mitigation and clean
up; who’s responsible, who pays for it.  Opponents point to the State of Colorado,
and places like Summittville gold mine which in the 1980's poured cyanide, acid
and other pollutants into the river killing aquatic life and threatening farm land.
This site is now an EPA Superfund site. There are other such cases such as in
Montana, where mining operators dealt with unsophisticated land owners. 
Tearing up the land, dumping chemicals, then eventually filing for bankruptcy,
huge problems were all that was left.  But, Bruce Jenkins of Northern Dynasty
points out he has a master’s degree in fisheries biology and has spent the last 32
years involved in ensuring that large projects such as this are built in such a way
as to protect the fisheries and other natural resources; and the State of Alaska is
not an unsophisticated party.    It will be up to the legislature and the agencies
managing the project to look at what can be done to protect the environment and
hold the company responsible for mitigation after completion of the project.
Whether that be through actual clean-up done to our satisfaction or money
deposited to the state for any clean up costs the state might incur.  

Although this paper does not develop the full environmental question, it is
another example of managing ‘the commons’.   Development of this resource
should proceed in such a way as to benefit the commons, this includes asking all
the questions, not just how much money or jobs will it bring in, but what will the
environmental impact be, which in some cases can be substantial and expensive.
A news article in the Seattle PI in the summer of 2001 noted “When a mine goes
bankrupt, taxpayers sometimes get stuck with the costs of cleaning up the mess
– more than $275 million for three mines alone in Colorado, South Dakota and
Montana that closed in the late 1990's.”23

TAX IMPLICATIONS

Currently, the mining industry accounts for only a very small portion of the
revenue stream to the State. There is no question oil will always be the biggest
revenue producer, but this paper isn’t about an actual comparison of dollars, it’s
about an obligation to the owner state, and the citizens of that state both now and
in the future.  It’s about common ownership of the resource, in this case copper,
silver, gold and molybdenum, and the principles of “the commons” and the “owner
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state”, as defined by the Constitution of the State of Alaska and the Statehood
Act, which gives ownership of resources to all the citizens of the State of Alaska. 

 The resource managers, specifically the legislature acting as stewards, are
directed  “to provide for the utilization, development, and conservation of all
natural resources belonging to the State, including land and waters, for the
maximum benefit of its people.”24   Further, Article 9 of the constitution provides
“At least twenty-five per cent of all mineral lease rentals, royalties, royalty sale
proceeds, federal mineral revenue sharing payments and bonuses received...
shall be placed in a permanent fund, the principle of which shall be used only for
those income producing investments” approved by law.25   Should the State of
Alaska continue to allow these minerals to be extracted while at the same time
not altering it’s current mineral tax policy to allow for a severance tax or updating
its royalty tax policy on these resources, no long term benefit can be achieved.   

A severance tax is defined as a tax on product that is withdrawn or reduced
from an area, or a tax a state imposes on the severing of natural resources from
the land, based on the value or quantity of production.  Royalties are the share of
the proceeds or profits derived from production of that resource.   Without a
severance being applied to the value of these hard rock minerals, or updated
royalty policy which would allow some greater deposit to the Permanent Fund, 
the legislature, managing those minerals in trust for all of us, cannot be fulfilling
their obligation to the Constitution of the State of Alaska, nor to its citizens as
common owners of the resource.  

Current Mineral Tax Policy

Revenue from mining production in the State of Alaska is governed by AS
43.65.010, the Mining License Tax.  The Tax Divisions’s annual report does not
define a severance tax on hardrock minerals the way it does in its oil and gas
section of the report (see appendix A).  The report uses this description for the
mining tax,  “The mining license tax is levied on mining net income and royalties
received in connection with mining properties and activities in Alaska.  The
Division collects mining license taxes primarily from businesses engaged in coal
and hardrock mining.”26  Section (c) of the statute breaks down the application of
the tax as follows:  

Net Income Tax

over $40,000.00 but not over $50,000.00 3%

over $50,000.00 but not over $100,000.0 $1500, plus 5% of the excess over $50,000
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$100,000.00 or more $4000 plus 7% of the excess over 100,000

Section (a) of the statute however notes, “All new mining operations are exempt
from the tax levied by this chapter for three and one half years after production
begins.”   This exemption is granted to new projects and does not apply to sand
and gravel.   Because Alaska does not collect a severance on hardrock minerals,
in the FY 2004 Division of Tax Annual Report, there is no line item for severance
tax with regard to minerals as there is in the oil and gas section of the report. 

Operational mines in Alaska therefore pay this state mining license tax, and
like all other corporations, a corporate net income tax, as well as a three percent
net income royalty.  Many mining operations operate at a net loss, for the state
that means very little income is being produced.   One example noted recently in
the Anchorage Daily News is the Fort Knox Gold Mine.  In FY 2002 the operator
of this mine “declared a taxable net income of negative $17,470,149.  But state
mining taxes are applied to the net profits, not gross value, as in the case with the
raw fish tax or wellhead tax on oil. Thus, no corporate income tax was paid.”27  
The same article goes on to note, “According to the Alaska Department of
Revenue, an estimated $2.9 billion dollars in mineral value was extracted from
Alaska claims in 2001 through 2003.  During the same period, the industry paid
the state a total of $18.4 million in various taxes, royalties and fees.” 28

Two elements which factor in to the net income equation. The first is
mentioned above, the mineral license tax statute itself, AS 43.65.010, which
allows all new mining operations to be exempt from the tax levied by the chapter
for three and a half years after production begins.  The second, known as the
Mineral Exploration Incentive Credit governed by AS 27.30.010.  Introduced by
Governor Tony Knowles and enacted in 1995, it was a way of encouraging
mining development in the State by allowing a tax credit of up to $20 million
dollars per operation.  

Current Oil & Gas Tax Policy

The statutes governing mining taxes in the state are relatively small, by
comparison, the statutes governing property tax, severance and production taxes
from oil and gas are extensive.  Tax rates applied to oil and gas production are
subject to the Economic Limit Factor (ELF), the Tax Divisions FY 2004 Annual
Report breaks oil and gas production taxes down this way.   

Definition: Alaska imposes the production tax on all oil and gas produced in
Alaska.  The Oil and Gas Production Tax and the Conservation Surcharge
on Oil are severance taxes.
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Rate: The rate of taxation for oil and gas varies depending on the vintage
of the field and is further subject to the economic limit factor (ELF). The
ELF varies depending on the size of the field.  The severance tax rate on
oil is 12.25% of production value as determined at the point of production29

for the first 5 years of production and 15% thereafter.  

The report goes on to list the effective tax rate for several oil fields on the
North Slope taking the ELF into consideration, noting that the four largest fields
account for 98% of all production tax revenues.  Even given the rate at Kuparuk,
the average production tax rate for the top four producing fields is 9%.30  

Field ELF FY04 Tax Rate

Prudhoe .8503 12.75%

North Slope .8471 10.38%

Alpine .8421 10.32%

Kuparuk .1650 2.47%

Pt. McIntyre .0983 1.47%

Borealis .0757 0.93%

Tarn .0518 0.78%

Pie charts (appendix C) from the State of Alaska’s Division of Tax, FY2004
Annual report, show how dramatic an impact oil and gas are to the welfare of the
state.  

Collection of royalties received from oil and gas is done by the Division of
Oil and Gas in the Department of Natural Resources.  In their FY 2004 annual
report, they note “The State of Alaska receives a royalty of approximately 12.5
percent of the oil and gas produced from its leases.”31  The State takes its share
of royalties in one of two ways, royalty share in-kind (RIK) where it assumes
possession of the oil or gas, where it is then sold at auction or non-competitive
sale negotiated with a single buyer.   The second way is to take the royalty in-
value, where the producer of the gas or oil markets the state’s share with their
own and makes a cash payment back to the state.  The state collected about $1
billion dollars in royalty revenue in FY 2004 (Appendix C). 

Tax Implications

No doubt oil will always be the primary source of revenue from the state. 
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Where the potential value of gold being extracted from Pebble is valued at around
$30 billion dollars, every year the state receives more than a billion dollars from
the oil industry, but again it should be reiterated this paper should not be
construed as a dollar for dollar comparison, rather it is about a resource being
extracted with no long term benefit left behind. 

In Northern Dynasty’s own production materials, they have outlined a
projected annual production rate for years 1 through 10 of 256 million pounds of
copper, 365,000 ounces of gold, 8 million pounds of molybdenum, when
production is 100,000 tons of ore a day. The number almost doubles when
production is increased to 200,000 tons of ore a day. The numbers below come
from Northern Dynasty Minerals materials listed on their web site.32

Annual
Mineral
Production

100,000 tons of
ore/day

200,000 tons of ore
a day

Varying metal prices

Copper 256 million lbs 470 million lbs $.85 - $1.00/lb

Gold 365,000 ounces 674,000 ozs $350 - $400/oz

Molybdenum 8 million pounds 15 million lbs $5.00 - $6.00/lb

Silver 1.4 million ounces 2.5 million oz $5.00 - $5.00/ oz

Using these numbers and a simple math calculation, revenue can be estimated. 

Mineral  Annual Production Est.  Price Revenue

Copper 265,000,000 lbs $      .85/lb     $225,250,000

Gold        365,000 oz $ 350.00/oz     $127,750,000

Molybdenum    8,000,000 lbs $     5.00/lb     $  40,000,000

Silver   1,400,000 oz $     5.00/oz     $    7,000,000

Keep in mind these numbers were obtained from Northern Dynasty’s materials.
Liberty Star Gold Corporation, another production company, also holds a huge
land position, as much as 3 times the land mass, bordering on the Pebble deposit
called the Big Chunk Project. Generally, geophysical anomalies (mineral
deposits) occur together. According to Liberty “deposits of the targeted mineral’s
(gold, copper and molybdenum) ‘almost always occur in clusters’.”33 
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This picture from Liberty Gold Star
Corporations web page shows
their lease holdings. 34

The numbers above are
presented to show potential revenue. 
Under current tax policy, application of
the mineral tax (on net income) does
not apply to the first three and a half
years of production.  The producer may
also take advantage of the Mineral
Exploration Incentive Credit which can
amount to upwards of $20 million
dollars to each operation.  Initial
operation start up costs for production
companies can be expensive. Under
current tax policy, as noted in the Tax Division’s 2004 Annual Report, The
Division deposits all revenue derived from the Mining License tax into the General
Fund with the exception of payments received after a tax assessment which go to
the Constitutional Budget Reserve (CBR).   This is the difference between oil and
hardrock minerals, with this policy in place, and a history of negative income
statements from the producers, potentially very little is left to the state by way of
deposits to the Permanent Fund.     

It should be acknowledged that start up costs for these mining operations
are enormous, and the author does not begrudge, and in fact, encourages
development for a profit.  However, in the past, the State of Alaska has not been
faced with a mineral deposit the size to which we speak today.  The development
stance towards mining has been positive, and it should continue to be so,
however, the state having grown and matured, and now being presented with
project of this magnitude, should take the time to determine if our mineral tax
policy is sufficient vis-a-vis our obligation to the commons.  It is this authors
position that it is not.  

Economic Limit Factor (ELF)

The final area that should be discussed when considering the implications
outlined in this paper is the Economic Limit Factor applied to oil and gas.  This
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paper explores the thought that the legislature is failing in its obligation to the
owner state with its current tax policy on hardrock minerals. But it is equally
important to note that the rules of the game be should be laid out before hand,
not in the middle of the game.

At various times over the last two decades the wisdom of the ELF has
come into question.  There are many who believed at the time it was instituted, it
may have been needed to stir economic development, now years later, many of
those same people believe the state may have been taken advantage of and
have looked at altering the way the ELF is applied.   It is not this authors purpose
to question the ELF here, only to point out that with the lessons learned, the State
should be able to sit down with the industry and come up with a fair set of rules
which can be applied over the long term, rather than years later be left to
question and try to change them in the middle of the game.  

CONCLUSION

I agree with former governor, Jay Hammond when he says it is to early to
make a decision about production.  There are still too many questions, and too
many answers to be developed.  

This paper is about the commons, the idea that all the natural resources in
the state belong to all the people, and should be managed in such a way that is
consistent with the concept of the owner state and with the directives set out in
the Constitution.  Recognizing that hardrock minerals are a resource that once
depleted can provide no further benefit to the state, it is of the upmost importance
that those managers should be looking at longer term benefits of the resource as
well as short term gains.  

Alaska is far from the only state with mining issues, and it is interesting to
note even the mining industry in some of those other states recognize change in
mining laws are long overdue.  As one article from Wyoming notes “ ‘The industry
has recognized for years that there probably should be some changes made to
the 1872 Mining Law (on which most state mining laws are based), and that’s
one.  That there should be some kind of royalty,’ said Marion Loomis, director of
the Wyoming Mining Association.’”35  The same article also quotes Kurt Hoffman,
director of Trend Mining Co., in Coeur d’Alene, Idaho discussing the idea of gross
royalty, in the article he says “if we found a huge discovery, do you think we’d
care if we had to pay a 2 percent royalty?”36
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Governor Jay Hammond has pointed out he doesn’t believe the project
meets the criteria for maximum benefit to all Alaskan’s “since there’s no
severance tax or any revenues going to the into the Permanent Fund where it can
provide a collective benefit to all Alaskans.”37  Bruce Jenkins of Northern
Dynasty also recognizes the permissible environment Alaska has allowed the
mining industry saying “If that changes and we have to pay higher taxes we
will.”38  More recently he has also said “I’d like to work with the governor and
others to achieve that.  But I can’t rewrite your tax laws.”39    I believe this is an
invitation for the State to come to the table, and with the recent passing of
Governor Hammond, what better legacy for him than to continue his vision of
collective benefit by growth of the Permanent Fund. 

It is time for the State to start paying attention to this issue now, and not try
to change the rules of the game after it has already started.  The State must take
it upon themselves to revisit this issue because, as was noted in an opinion piece
produced by the Equality State Policy Center, a non profit corporation focused on
government accountability in the state of Wyoming, “We get one bite at the apple;
the mineral asset is here once and then gone forever.”40  Alaska faces the same
dilemma, once produced we get one bite of the apple, when its gone, its gone, we
won’t get another shot.  We cannot and must not allow the mistakes of the past to
be repeated.  To let any production or development company leave the state with
those resources, while at the same time not requiring them to leave something
behind for future generations surely could be called nothing less than as Senator
Bartlett warned, ‘a betrayal in the administration of the people’s wealth’.  If Alaska
is a true owner state, then it is both the responsibility and the obligation of the
legislature to re-examine these policies.   
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